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BEST GOPY AVAILABLE 


Sie 


PLAINTIFFS' CLASS ACTION COMPLAINT 


[caption omitted] 


PRELIMINARY STATEMENT 


Le This is a class action for declaratory and 
injunctive relief pursuant to 28 U.S.C. §§2201 and 2202, 
and Rules 23, 54, 57, and 65 of the Federal Rules of Civil 
Procedure to protect certain rights, privileges and immun- 
ities secured by the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment to the United States Constitution 

2 By this proceeding plaintiffs seek, on behalf 
of themselves and all others similarly situated, a judgment 


declaring that indigent divorce plaintiffs ana defendants 


unable to obtain counsel have a constitutional right under 
the Due Process and Equal Protection Clauses of the Four- 
teenth Amendment to the assignment of counsel in divorce 
actions. 

is Wee By this proceeding plaintiffs seek, on behalf 


of themselves and all others similarly situated, a judgment 


declaring that Section 1102(a) of the New York Civil Practice | 


Law and Rules (hereinafter CPLR), as applied to plaintiffs 
and class members, is violative of the constitutional right 
to the assignment of counsel secured by the Due Process and 
Equal Protection Clauses of the Fourteenth Amendment for 
indigent divorce plaintiffs and defendants who are unable to 
obtain counsel. 

Ai By this proceeding plaintiffs seek, on behalf 
of themselves and all others similarly Situated, a permanent 
injunction restraining the defendants from refusing or failing 
to assign counsel to indigent divorce plaintiffs and 


defendants who are unable to obtain counsel, and restraining 


the defendants from enforcing, applying, or relying on 
CPLR §1102(a) to refuse or fail to assign counsel to indigent 
divorce plaintiffs and defendants who are unable to obtain 
counsel. 
5s Declaratory and injunctive relief are nec- 

essary and appropriate since plaintiffs ard plaintiff class 
members will otherwise suffer irreparable injury for which 
there is no adequate remedy at law. 

: 6, petermination of this action requires the 


convening of a three-judge court pursuant to 28 UiS.C. §$2281 


and 2284 since the plaintiffs herein seek, on behalf of 


themselves and all others similarly situated, an injunction 
restraining the operation, execution, and enforcement of 
CPLR §1102{a), as applied to plaintiffs and plaintiff class 
members, upon the ground of its unconstitutionality, by 
restraining the actions of the defendants, officers of the 
State, in enforcing, executing, or relying on said statutory 
provision to fail to assign counsel to plaintiffs and plain- 
tiff class members as indigent divorce plaintiffs and defend- 


ants who are unable to obtain counsel. 


JURISDICTION 
76 Jurisdiction over this suit is conferred 
upon this Court by 28 U.S.C. §1343(3) as an action to redress 
the duct eueei under color of state law, of rights, 
privileges and immunities secured by the United States 


Constitution. 


CLASS ACTION ALLEGATIONS 


| 
| 


t 


8. Plaintiffs bring this action as a class action 


pursuant. to Rule 23(a) and, in addition, Rule 23(b) (2) or, 
in the alternative, Rule 23(b)(1) (A) or (B) of the Federal 


Rules of Civil Procecure. 


9. The plaintiff class is composed of all indigent 
persons who are or will be plaintiffs or defendants in divorce 
actions brought in the Supreme Court of the State of New York, 
Bronx County, and who are unable to obtain counsel. 

10. This class action is properly brought pursuant 
to Rule 23 because: (a) the class is so numerous that joinder, 


of all members is impracticable; (pb) there are questions of 


law and fact common to the class, iiamely, whether there is a 
! 
federal constitutional right to the a#signment of counsel for 


indigent divorce plaintiffs and defendants who are unable to 
obtain counsel, and whether CPLR §1162(a) is unconstitutional 
in failing to require the assignment of counsel for indigent 


divorce plaintiffs and defendants who are unable to obtain 


counsel; (c) the claims of the representative plaintiffs are 
typical of the claims of the membexvs of the class; {d) The 
Legal Aid Society of New i ‘k City, counsel for the plaintiffs, 
has legal resources and experience adequate to protect all 
members of the class and will fairly and adequately protect 


the interests of the clas“: (e) the defendants, in refusing 


and failing to assign counsel to plaintiffs and plaintiff class 
members as indigent divorce plaintiffs and defendants unable 


to obtain counsel, act and refuse to act on grounds generally 


applicable to the class, thereby making appropriate final 


injunctive relief and corresponding declaratory relief with 
respect to the class as a whole; (f) the prosecution of 
separate actions by individual members of the class would 
create a xvisk of varying arises ttl respect to 
individual members of the class which might establish inconm- 
patible standards of conduct for th2 defendants in this athens! 
and would create a risk of adjudications with respect to 


individual members of the class that might as a practical 


matter be dispositive of the interests of the other members 
not parties to the adjudications or substantially impair or 


impede their ability to protect their interests. 


STATUTORY SCHEME 


e 


li. CPLR §1102{a) provides that a court of the 
State of New York “in its order permitting a person to 


proceed as a poor person may assign an attorney." 


12. As construed by the highest court of the 
State of New York, CPLR §1102/a) does not entitle an indigent 
divorce plaintiff or defendant who is unable to cbtain 
{ 


counsel; to the assignment of counsel, and permits the denial 


of assignment of counsel to such a litigant. 


OF SPECIAL TERM, PART ie 


NEW YORK, BRONX COUNTY, 


OF THE SUPREME COURT OF THE STATE OF 


© 


have jriijicial power and responsibility with respect to the 


assignment of counsel to divorce litigants in Bronx Supreme 


Court. 


14. Defendant Jucges PAVID ROSS, EDWARD THOMPSON, 


' BDWARD R. DUDLEY, and LOUIS FUSCO, JR., have administrative 


power and responsibility over the Justices of Special Term, 


Part I, of the Bronk Supreme Court and hence over the 


assignment of counsel to divorce litigants in Bronx Supreme 


court. 


15. Defendant HUGH L. CAREY is Governor of the 


State of New Yors and pursuant to Article IV, Section 3, of 


the New York State Constitution is obligated to “take care" 


-~ 


that all laws, including CPLR £1102 (a); are "farthrully 


executed.” 


16. Each of the first twelve named plaintiffs is a 


Bronx resident who wishes and intends to commence an action 


for divorce against his or her spouse. All twelve have res- 


jaded in Wew York ~~o*%e in excess of two years, giving juris- 


NAMED PLAINTIFFS oe 


diction in the New York courts over the proposed actions undar 
the New York Domestic Relations Law. All twelve have dis- | 
closed a factual history establishing prima facie grounds 


for divorce under New York law. 


17. Each of the twelve has an urgent need for a divorce 
and requires the assistance of counsel in the prosecution of 
his or her divorce action. None has any legal training or | 
experience and several speak and read only Spanish. 

18. Each of the twelve is a person who cannot afford | 
to retain an attorney to advise and represent him or her in 
the prospective action, being a recipient either of public 
assistance from the New York Department of Social Services in 
the Aid to pependent Children category (9 cases); or unemploy- 
ment insurance benefits from the New York State Department of 
Labor (2 cases); or court-ordered support payments ae the 
spouse (1 case). 

19. Each of twelve has been unsuccessful in obtaining 
an attorney despite deligent efforts to do so. Each haz | 
requested -- and been refused -- a referral to a private 
attorney by the legal referral services of both the Bronx 
County Bar Association and the New York County Bar Association, 
on the ground that the individual cannot afford to pay a fee. 
Each has been refused assistance by South Bronx Legal Services, 


579 Courtlandt Avenue, and Morrisania Legal Services, 1438 


~~ 


= {panmennivnlonapaiannnandspasiasinotieeaninaipensiosoanetnsieasaiarermnnmnsarsay 


Boston Road, the Bronx, on the ground that these offices ao. 
not accept divorce cases. Each has been refused service by | 
The Legal Aid Society, 1029 East 163rd Street, Bronx, for the 
reason that, while the office does accept cases of divorce 
and the individuals qualify financially for the services of 
the office, it lacks sufficient resources and manpower to 
accept new matters in addition to its current heavy docket of 
pending cases. 

20. Of these twelve plaintiffs, the first LO named in 
the caption have been assisted wy the Legal Aid Society in 
submitting to Special Term, Part I, of the Bronx Supreme Court,) 
ex parte applications for leave to commence divorce ~ctions : 
as poor persons and for assignment of ccunsel p ysuant to 


CPLR §1102(a) to represent them in such actions without fee. | 


Under the Court's decision in Matter of Bovd, published in 
the New York Law Journal, November 6, 1975, page 10, col. 2, 
ana attached hereto, each of these 190 named plaintiffs was 
granted wampiencn to proceed as a poor person without 
payment of court costs; but in the absence of statutory 
authorization to compensate assigned attorneys in such cases, 
the Court denied their request for assignment of counsel 
pursuant to CPLR §1102(a) to advise and represent them in 


the proposed actions. 


21. The situations of the remaining two named plaintiffs 
of the first twelve (STELLA PALMER and VALERIA HARDING 
parallel those of the first ten, with the single exception 
that, having requested the assistance of The Legal Aid 


Society in procuring an attorney for their proposed acticns 


for divorce subsequent to the Pronx Supreme Court's refusal 


to assign counsel to 61 others in Matter of Boyd, they have. 
not likewise made application to the Court for such assign- \ 
ments. in view of the result for the 61, further applications 
would plainly be futile. 

a2 The last named plaintiff is a divorce defendant 
who requires the assistance of counsel to defend in the 
pending divc-ce proceeding. Her efforts to obtain counsel 
have been una\ :iling and her application for assignment of 
counsel pursuant to CPLR §1102 (a) was deried in the Bronx | 
Supreme Court. 


23% ALL of the named plaintiffs share an urgent need 


ac anes ae ginNEee Tee 


for the assistance of counsel, either to commence and 
prosecute their prospeciive actions for divorce, or, in the 
case of the last named plaintiff, to defend a pending action. | 
None of the plaintiffs has any legal training or experience; 
moreover three of the named plaintiffs (including Carlota 


Barrera, the divorce defendant) speak no English. Consequently, \ 
\ 


-10- 


as expressly found by the Court in Matter of Boyd, supra, none} 


Fatt ie een a 


is able to prosecute or defend an action for divorce pro s¢. 


None is knowledgeable of, or in a position to advance and 


protect, his or her substantive rights relating to causes of 


© 
r 


action for divorce, legal defenses thereto, rights to alimony, 
child support, custody and visitation of children, and other 
collateral issues such as division of jointly held property. 


None is aware of, familiar with, or able to follow through 


the numerous and complex procedural steps necessary to 
prosecute or defend a matrimonial proceeding, in which parties 
‘are almost invariably represented by counsel, formal rules of 


evidence are in force, important rights may be lost if not 


timely raised, and proof requirements are more stringent 

than in iadlee tpi of civil actions. The formal procedures 
entailed in an action for divorce include: preparation and 
service of summons and aff.davit of service; preparation of 


pleadings, including verified complaint (evaluation and 


pleading of jurisdictional facts and causes of action), and 
verified answer (pleading of denials, admissions, ccmmon-law 
and statutory defenses, and counterclaims); preparation of 
demand for bill of particulars (particularly in cases oe 


allegations of cruel and inhuman treatment); preparation of 


LL 


pre-trial motions, incluiting motions for poor-person relief, 
motions for temporary alimony, child support, possession of 
family domicile, or order of protection, and motions to the 
pleadings; preparation of discovery practice (particularly 
where a hostile witness is involved — the evidence lies 
peculiarly within the knowledge of the witness); handling of 
negotiations with respect to the causes of action in chief 

and collateral issues; calendaring the case, including pre- | 
paration and service of note of issue and affidavit of 
regularity; trial preparation including strategy consider- 
ations, fact and evidence gathering, preparation and service 
of necessary subpoenas, and preparation of witnesses for | 
direct and cross examination; trial litigation, including 
elements of proof, introduction of eviderce and elicitation | 


of testimony, and direct and cross examination of witnesses; 


a omen lca 


and, finally, post-trial procedure including preparation of 
findings of fact, conclusions of law, and proposed judgment 
(for which is necessary a4 reading, understanding and inter- 
preting of the trial transcript). 

23a. BARBARA BOYD was married on June 1, 1961 in 
Halifax County, Virginia. She and her husband, Willie Lee 


Boyd, resided together until February, 1971. Today, she lives, 
oe TD te 
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a at 970 Tinton Avenue, Bronx, New York, with her five children:! 


| 
‘ a J “A hace \ 
Timothy, age 13; Barbara, ll; Vera, 10; Cynthia, 9; and 


Belinda, 6. Her sole source of income is a semi-monthly 


grant from the Department of Social Services in the amount of 


$260.55, out of which she must pay 5200.00 per month rent 
and provide food, clothing and other living expenses for 
herself and her children. She has been a resident of New 
york for 1? years. Mrs. Boyd's prospective divorce action 
is grounded on cruel and inhuman treatment: and constructive 
abandonment. During the period she Lived with her husband, 
he drank heavily and beat her frequently when inte sated. 
His repeated assaults caused Mrs. Boyd and her children to 
develop nervous conditions; one Gaughter, Vera, was ident. | 
ized with peptic ulcers. In February, 1971, under order of 
the Family Court, Bronx County, her husband left the home. 


He has not returned since, nor has he supported his wife or | 


children. 


24. NOEMI TORRES was married on October 27, 1951 in 
New York City. There are five issue of the marriage, including 
guan, age 23 (legally adopted); Iris, 22; Bonifacio, Jr., 20; 


Edwin, 13; and Mary Lee, 7- In 1969, her husband,Bonifacio 


Torres, left the household. A Family Court order gives 


custody of the children to Mrs. Torres, with Saturday visit— 


ation to her husband. In December, 1971, he entered the 


home at 1490 Jessup Avenue, in the Bronx, provoked an 


argument with Mrs. Torres, and pul ed her hair ard struck. 


her with his open hand. In March, 1972, in an argument over 


child support, he shouted at her and threatened to burn down 
her apartment. In July, 1975, he entered Mrs. Torres’ home 
screaming at her, took her into the bedroom, punched her in 
the chest, threw her against the bed and threatened to "blow 
her head off." Mrs. Torres, who is an epileptic, has 
developed a chronic nervous condition as a result of her 
husband's continual assaults. She has been advised to seek 
a divorce by her psychiatrist at the Bronx Mental Health 
Center, where she receives regular out-patient treatment. 

In July, 1975, her husband, without her knowledge or consent, 
withdrew the balance of approximately $3000 maintained in a 
joint savinas account and has withheld all of the proceeds 
from her. Recently he has threatened to forceably take Mary 
Lee, the youngesc child of the marriage, out of school and 
into his own custody despite the court order granting custody, 
of the children to the mother. Mrs. Torres subsists on a 
$114.00 semi-monthly grant from the Department of Social 
Services, and $35.90 per week in court-ordered child xonpiele | 


payments. 


25. CARMEN VIGO was married on December 5, 1973 in 
Naw York City. She has one child, Michelle, born February Si 
1975. Mrs. Vigo, who is separated from her husband, subsists 
solely on a grant frum the Department’ of Social Services in 
the amount of $178.00 every two weeks. Mrs. Vigo's cause of 
action for divorce is based on cruel and inhuman treatment. 
on aly 1, 1974, at a time when she was three months' pregnant 
her husband, Raul Vigo, dragged her out of his car at Orchard | 


Beach, injuring her leg. On July 4, 1975, he punched her in 


the face, grabbed her by the neck and tried to choke her. 


Since the couple separated in the sumner of 1974, Raul Vigo 
has not supported his wife and child; he has, however, 
threatened to take custcdy of the ehe ids | 

| | 26. HELEN JOHNSON was married in Camden, New Jersey, on 
July 4, 1970. She lives at 547 East 178 Street, Bronx, New | 
York with her seven-year old daughter, Katrina. She receives 
$126.00 semi-monthly from the Department of Social Services, 
arui pays $132.70 per month «ent. Mrs. Johnson's action for 
divorce is grounded on her husband's imprisonment for three 

or more years. The defendant, Samuel Johnson, was convicted 
of murder in the Suprems Court, Bronx County, and is Stesantty 


serving a 25 years to life sentence in state prison. 


athe 


ad - on. Jganvary. 31, 1973 


Ticake 


27. 


CARMEN CASTANEDA was Mar 
She lives at 2304 Sedgwick Avenue, Bronx, New 
She receives $117.00 


in the Bronx. 
York, with her son, William, age 2. 
semi~monthly from the Department of Social Services and $165.0 


per month from the Social Security Administration for SSI. 
Her rent is $140.00 per month. Mrs. Castaneda'’s action for 
divorce is based on cruelty and adultery. In January,1974, 


On other occasions she has 


she found her husband, clad only in underwear,in his mother's 
Her husband 


apactment with another woman. 
seen them kissing and holding hands in public. 


is openly living with the woman in his mother’s apartment 
at the present time, and is not supporting Mrs. Castaneda and 


her child. . : 
AWILDA CEDENO was married on September 11, 1970 in 


28. 
There is one child of the marriage, a son, 


New York City. 
David, age 3. Mrs. Cedeno lives at 1575 Grand Concourse, 
Bronx, New York with her son and two other children not of 
She subsists on a grant of 


the marriage, age3S 5 and 7. 
$154.00 every two weeks from the Department of Social Services. 
Her action for 
Since the 


She receives no support from her husband. 


divorce is based on cruel and inhuman treatment. 


sah om 


inception of the marriage, her husband, Colon Clay Cedeno, 
repeatedly became intoxicated, began arguments, and ivaiwaray 
abused her, often pushing her against the wall. Since their 
sap ectictee the defendant visits their son on Saturdays, 

and while he has never carried out rene has told Mrs. 
Cedeno he intends to take the child away permanently. She 
wants a judgment of divorce that includes an award of custody 


to her, and@ an alimony and child support commensurate with 


| 
his ability and her needs. Mrs. Cedeno speaks and reads | 
only Spanish. : 
29. ROSA AGOSTO was married on November 24, 1956 in | 
the Bronx. She resides at 1236 Clay Avenue, Bronx, New eee 
t 

with her three children, Luis, age 18; Rose Marie, 17; and 


Jose, 16. Mrs. Agesto's intended action is based on cruel 


| 
and inhuman treatment. On June 30, 1974, her husband tried | 
| 
| 


to break inco her apartment through the fire escape window. 


When he was unable to enter because of a protective iron 


epee are ee oo eae Ee NON EDN TES Oe ae eee 


railing, he threatened to cut her face with a knife, to kill 
her and the children, and to burn down the building. On 
another occasion, on July 24, 1974, he again attempted to 
enter the apartment -- this time by trying to break down the 


entrance door. From 1969 to the present date, Mrs. Agosto 


has obtained six separate orders of protection fmm the 
Family Court, Bronx County, under which the defendant is 
directed to stay away from the house, and to cease his threats, 
menacing and harassment of his wife and chilaren. Mrs. 


Agosto's sole means of support is a grant from the Department 


of Social Services in the sum of $217.40 semi-monthly. Her 
husband contributes no support. She speaks gutig Spanish, 
and neither reads nor writes in the English language. 

30. MARIAM JOSNSON was married on May 7, 1973 at New 
Delhi, India. There is one child of the marriage, a son, 
Sunjay, age 21 months. She resides at 1595 Metropolitan 
Avenue, Bronx, New York. Mrs. Johnson intends to sue for 
divorce based on cruel and inhuman treatment, or in the 
alternative, ene annulment based on her consent to the 
marriage under fraud, force and duress. She is a citizen of 


and a permanent 
India,/resident of the United States. In early 1972, she 


returned to the nome of her step-family in India for a 
vacation. While she was there, a friend, without her cece 
or consent, placed her name in a India's newspapers to f 
advertize her availability for marriage. Henry Johnson, now 


her husband, answered the advertisement after she had returned 


to New York. Ee was given her adéress in New York, ond they 


«38s 


« 


began to correspond. Johnson told her he was a "professor" 
and an "officer" and that he owned a house in India where 


they could live after they were married. He sent a picture 


purporting to be of himself, but in fact being of someone else. 


After a year of correspondence, they agreed to meet in India 


x 


to plan a marriage. When she arrived at the airport, she was 


met by a man who told her he would take her to her husband-to- 


be. He eee her to a hotel room and there disclose. that he 
was Henry Johnson. He was not the person whose picture she 
received; nor was he a "professor" or an “officer.” He held 
her for a week in the hotel room, forcing her to have sexual 
intercourse with him. After a week, Johnson threatened to 
kill her if she did not marry him, and on the day of the 
marriage, he repeated his threat to kill her if she ran away. 
Four of his friends were present at the marriage ceremony. 


For the following month and a half, Johnson kept her locked 


! 
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in an apartment, fed her irregular meals at his pleasure, beat 


her, and threatened to kill her if she tried to seek help. 


When he released her, she returned to New York, wnere she now 


lives with her 2l-month-old child of the marriage. She 
currently subsists solely on unemployment insurance benefits 
in the amount of $95.00 per week. She receives no support 


from her husband. 
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31. FRANCISCO SEDA was married on March 10, 1970 in the 
Bronx. There is one minor child of the marriage, Monique, 
age 5, who is in the custody of her mother. His proposed 
action for divorce is grounded upon eruel and inhuman treat— 
ment. In March, 1971, his wife, Diane Seda, in his words, 


"threw him out of the house." He returned briefly in July, 


' 


1971, when she compelled him to leave again. For many months | 


prior to their separation, she refused to have sexual relations 
with him; yet, before being shipped overseas with the United 
State Marine Corps he learned that his wife was pregnant by 
another man. Mr. Seda now resides with his father at 1023 


Longwood Avenue, the Bronx, and receives unemployment insurance: 
} 


$ 


benefits in the amount of $76.00 per week. He supports his 
daughter with small contributions to the extent that he is 
currently able. | 

32. GLORIA SiMONS was married on November zZ, 1962 in the | 
Panama Canal Zone. There are two children of the acct eae. 
Karl, age 8, and Camille, age 4. Mrs. Simons resides with oe 
husband, Rudolf, who is an installer with the New York Tele- 
phone Comeany. Despite the fact that he earns between 


$275.00 and $300.00 per week, he has refused to support her 


beyond paying the rent and giving her infrequent, smali sums 
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that are insufficient in amount to provide for food, clothing 
and other needs of the family. As a result of his nonsupport, 
she has received assistance from the Department of Social 
Services, and has obtained a support order from the Family 
Court, Bronx County, under which he is‘to pay her $50.00 per 
week for necessary expenses. Her husband has refused to comply 


cd 


with the order from September, 1975 to the present time. Mrs. 


Simons’ action for divorcee is based on cruel and inhuman 


treatment. In July 1971, her husband struck her on the head 


with a telephone receiver, while she was holding her infant 
daughter in her arms. The injury required treatment at the 
Bronx Municipal Hospital Center. Subsequently, on various 


occasions, her husband has threatened her with hot liquid, 


a hammer and an industrial staple gun. 


33. STELLA PALMER was married on August 17, 1968 in the 


Bronx. ‘There is one child of the marriage, Lafyah, age 7, | 


who is presently residing witn his maternal grandfather. 


; ; : ‘ \ 
Mrs. Palmer's prospective actien for divorce 1s grounded upon 


eruelty and constructive abandonment. During the period she 


lived with her husband, James Palmer, he beat her frequently 


and subjected her to continual verbal abuse. In August,1968, 


one week after the marriage, in an argument enout money, 


Palmer beat her with his fists in the street, and stopped 


only when his brother pulled him off her. The following 
October, when Mrs. Palmer was pregnant, he pushed her down 
the stairs in the apartment building where they resided, 
necessitating treatment for her injuries at Bronx Lebanon 
Hospital. As a result of these: beatings, she was forced to 
leave the household. Mrs. Palmer presently resides at 340 
Beekman Avenue, Bronx, New York, with her 5-month-old son 
(not of the marriage) Carey Canteen. She receives $138.40 
semi-monthly from the New York City Department of Social 
Services. Her husband contributes no support to the househoda. 
unlike the 12 previously named plaintiffs, she has not | 
applied to the Supreme Court, Bronx County, for assignment 
of counsel in her proposed action, because of its futility. 
34. VALERIA HARDING was married on March 3, 1969 in New 
York City, and resides now at 2763 Sedgw:.ck Avenue, Bronx, | 
New York. There are two children of the marriage, Ronda, 
age 6 and Alec, age 4. Her intended action for divorce 
ees her husband, Ronald Earl Harding, is based on his 
abandonment for one or more years. He left the household on - 
November 17, 1972 and has not returned. Mrs. Harding lives 
on a $195.00 semi~monthly grant from the Department of Social 


Services, and pays $250.00 per month rent. She receives no 


support from her husband. She is a first-year student at 
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Purchase University, Mt. Vernon Branch, and receives a full | 


tuition, transportation and book expense scholarship. Like 
plaintiff STELLA PALMER, Mrs. Harding has not applied to 
Special Term for assignment of counsel under CPLR 1102 (a). 

35. CARLOTA BARRERA was deen au December 16, 1962 in. 


Guayaquil, Equador. There are two children of the marriage, 


twins, Carlos and Carlotta, born July 20, 1960. In addition, 


a third child, Narcisa Arevalo, 19, born of a prior union, 
has been legally adopted by her husband. Mrs. Barrera's 
sole source of income is a semi~monthly grant from the 
Department of Social Services in the amount of $197.85. 

In June,1975, she was served with a sumons in an action for 
divorce in Supreme Court, Bronx County, by her husband, Urbano 
R. Barrera. “Her husband is represented by an attorney in 
this action. ‘The summons states that the action is based | 
on a "constructive abandonment." No complaint has been 


served specifying the details of the claim. In any case, 


Mrs. Barrera does not consent to the divorce, and has a valid 


defense to her husband's clain, gince in fact he abandoned 


her in September, 1971 without cause or provocation. She 
{ 
wants and needs the advice of an attorney to defend the action; 


and to assist hec in deciding whether to interpose a counter- 


claim against her husband for a divorce, since in fact he 


a 


abendoned her. in addition, she wants alimony and child 
support from her husband. Despite numerous orders of the 


Family Couct, Bronx County, directing him to support the 


family and to make up arrears in past.support, he has not . 
supported Mrs. Barrera or the children since July, 1973. 5 
Mrs. Barrera, who is a native of Equador, speaks no English. 
On June 17, 1973, her husband took her to the office of his 
peau cheaae Henry Kleefield at 100 West 72 Street, New 
York, New York. She was asked to sign papers relating to tle 
divorce but refused. She subsequently attempted to obtain 
the services of a lawyer through the New York and Bronx | 
County Bar Association legal referral services, and through the 
various free legal services facilities in Bronx County, but 
without success. On June 15, 1975, with the assistance of 


the Bronx Neighborhood Office of The Legal Aid Society, she 


applied to the Supreme Court, Bronx County, for leave to 
defend the action as a poor person and for assignment of 
counsel pursuant to CPLR 1102(a). By order of the Couct 
dated August 6, 1975 oe attached) the motion was denied in | 
all respects. : ms 

36. It is essential to all the plaintiffs that this 
Court resolve their federal constitutional claim of right 


to assigned counsel and grant the requested declaratory and | 
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injunctive relief. Because the New York ourt of Appeals 


has recently ruled that there is no constitutional right to 
assigned counsel for indigent divorce litigants (Matter of 
Smiley, 36 N.Y. 2d 433 (1975)), the plaintiffs are without 
a meaningiul opportunity to obtain a timely hearing in the 
New York State Courts on their federal constitutional claia. 


Therefore, unless this Court acts to enforce their cons.i°u-— 


pani 


tional rights, the plaintiffs will be denied the assignment 


° . ° > ~ ‘. ee 4 
of counsel indefinitely, with the consequence of great and 


immediate injury to each of them. 


37. Without the assignment of covnsel to represent 


them none of the named plaintiffs can realistically 
prosecute or defend his or her divorce action; thus none of 
the prospectiv2 divorce plaintiffs (twelve of the thirteen 
named plaintiffs herein) has yet instituted his or her 


divorce action. Without the necessary assistance of counsel | 


{ 
} 


to represeat them in the divorce actions, the named piaintiffs 


% 
i 
y: 
: 
: 


will, variously, continue to be subjected to actual or 

threatened physical abuse from a spouse,continue to lack funds 
necessary for support, and continue to suffer the unhappiness 
attendant upon being locked into intenable marriages. At the 


same time, young children will be left in a state of confus- 


ion and uncertainty and sometimes without money necessary for 


ae 


their support. If the delay in the assignment of counsel, and 
hence in the prosecution of the divorce action, is continued 
too long, the divorce may be effectively defeated. Various of 
the plaintiffs' divorce actions rest on grounds of cruelty 
and/or adultery, to which apply a five-year statute of 
limitations. For some, delay may make problems of proof 


difficult or insuperable as memories fade and witnesses die 


or otherwise become unavailable. 


STATEMENT OF CLAIMS 

38. Plaintiffs and plaintiff class members as indigent 
divorce plaintiffs and defendants unable to obtain counsel 
are entitled under the Due Process Clause of the Fourteenth 
Amendment to the United States Constitution to the assignment 
of counsel in divorce actions. 

39. Plaintiffs and plaintiff class members as indigent 
divorcee plaintiffs and defendants unable to obtain counsel 
are entitled under the Equal Protection Clause of the 


Fourteenth Amendment to the United States Constitution to 


the assignment of counsel in divorce actions, since other 


similarly situated divorce plaintiffs ant defendants obtain 


counsel through their own devices or through discretionary 
: assignment of counsel pursuant to CPLR §1102 (a), and since 
| other indigent civil litigants will receive assignment of 


counsel as a matter of statutory right in many Family Court 


naGa 


proceedings and appeals which involve no more fundamentally 


. 


important family interests than are at stake in divorce 
proceedings. 

40. CPLR §1102(a), as applied to‘ plaintiffs and 
plaintiff class members, is violative of the Due Process 
Clause of the Fourteenth Amendment to the United States 
Constitution in that it fails to guarantee the right to 
assigned counsel to indigent dive.ce plaintiffs and defend- 
ants unable to optain counsel. 


Al. CPLR §1102(a), as applied to plaintiffs and 


| 
| 
plaintiff class members, is violative of the Equal protection| 
Clause of the Fourteenth Amendment to the United States | 
Constitution in that it permits the denial of assignment of | 
counsel to some indigent divorce plaintiffs and defendants 
while permitting the assignment of counsel to other ees 
situated divorce plaintiffs and defendants, and in that | 
Article IV, Part 6, of the New York Family Court Act will 

mandate assigned counsel to other indigent civil litigants 

in many Family Court proceedings and appeals which involve 


no more fundamentally imvortant family interests than are 


at stake in divorce proceedings. 


Pa gy me 


RELIEF REQUESTED 

WHEREFORE, plaintiffs, on behalf of themselves and 
all the members of the class, respectfully pray that this 
Courts: 

1. Assume jurisdiction of this cause and convene 
a three-judge court pursuant to 28 U.S.C. §§2281 and 2284; 

2. Determine by order pursuant to Rule 23(c) (1) 
of the Federal Rules of Civil Procedure, that this action he 


maintaiied as a class ection; 


| 
i 
{ 
3. Pursuant to 28 U.S.C. §2201 and Rule 57 o£ | 
the Fecsral Rules of Civil Procedure, enter a judgment 
declaring that the plaintiffs and plaintiff class members 
as indiyent divorce plaintiffs and defendants unable to 


obtain counsel have a constitutional right, under the Due 
Process and Equal Protection Clauses of the Fourteenth 
Amendment, to the assignment of counsel in divorce actions, 
and that CPLR §1102(a), as applied to plaintiffs and 
plaintiff class members, is violative of the conscituticral 
right to the assignmaent of counsel secured by the Due Process 
and Equal proteation Clauses of the Fourteenth Amendment. 


for indigent divorce plaintiffs and defendants who are 


unable to obtain counsel. 


wagu 


4. Pursuant to 28 U.S.C. §2202 and Rule 65. o£ 


the Federal Rules of Civil Procedure enter a permanent 


injunction restraining the defendants, their officers, 


agents, servants, employees, and successors in office from 


refusing or failing to assign counsel to - indigent 


plaintiffs and defendants in divorce actions whe are unable 


to obtain counsel, and from enforcing, applying, OF relying 


on CPLR §1102(a) to refuse or faii %o assign counsel for 


indigent divorce plaintiffs and defendants who are unable to 
obtain counsel. 


5. Pursuant to Rule 54(d) of the Federal Rules of 


Civil Procedure allow plaintiffs reascnable attorney's fees 


and their costs and disbursements herein and also grant them 


and the members of the class such additional and further 


relief as to this Court may seem just and equitable. 


Dated: New York, New York 
December 16. 3975 


[signatures of plaintiffs’ counsel omitted] 
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BRONX COUNTY 
PART I 


In the Matter of the Applications of 


BARBARA BOYD, HELEN JOHNSON, SHELLY 
HUGHES, CARMEN CASTANEDA, RUTH HARGROVE, 
. JULIEN ANDUZE, ROSA CORREA, BRUNHILDA 
CRUZ, MARGARET LOPEZ, LESLIE GARCIA, 
MARGARET SPRUILL, MINNIE LEE JENKINS, 
ANTONIA ORTIZ, MARIA TERESA NIEVES, 
DAISY EVANS, DOMITILA LOPEZ, ARMANDO 
VARGAS, FANNIE MOORE, YVONNE NIEVES, 
GLORIA SIMONS, NATHANIEL DENNIS, NOEML 
TORRES, ROSA AGOSTO, CARMEN VIGO, 
MARJORIE CROOM, MARIA SINCLAIR, CRYSTAL 
BOYNES, JANNIE McDOLE, LYDIA SANTIAGO, 
SUZANNE DUNMORE, JANROSE REYNOLDS, 
ENRIQUE SAVINOVICH, ANTONIA ST. HILARE, 


LENNOX L. HOLMES, 


JACKIE DOCKERY, MARIA 


CARDONA, LETICIA BRUNO, MARIA CRUZ, 


f{ARGARET THOMPSON, 


FRANCISCO SEDA, DIANE 
LEWIS, MONSERRATI ORTIZ, CARMEN FONTANEZ, 


ANCELLIIVA LUNA, AMPARO OWENS, CARLOS 
RODRIGUEZ, BEVERLY LOVE, AWILDA CEDENO, 


MARILYY EARRISON, VICTORIA QUINTANA, LUZ 


VASQUEZ, SHIRLEY ANN CATEWOOD, JULIA 
VILLALBA, IRMA JEAN WALTON, CAROL 
CABALLERO, MIRIAM JOHUSON, ORINE COOPER, 
DOREEN BYRNES, JUANITA RIVERA, GERALDO 
RAMIREZ and CHARLENE HERRING, 


To Sue as Poor Persons and for Assignment 
of Counsel Pursuant to Article 11 of the 


Civil Practice Law and Rules. 


sl coe Sass ge hema pai men nm i ee eae iy Lee le OE ee ge Se ee Se 


cOTTOU, J. 


The Court has been asked to rule on 61 ex parte 


INTIFFS' COMPLAINT-—-OPINTOD 
IN MATTER OF BOYD 


applications by residents of Bronx County for permission to proce 


as plaintiffs in actions for divorce as poor persons pursuant 


to Article 11 of the Civil Practice Law anc Rules, 
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assignment of counsel to advise and represent chem in such actions ; 

without fee. While each of the applications arises out of an 

independent and unrelated factual context, the operative facts 

and the legal issues presented are shared in common by all of 

them, and accordingly they are consolidated herein .for disposition. 
The applications, which have been prepared and sub- 

mitted pro se with the help of The Legal Aid Society, are in 


substantially the same form. Each is supported by an affidavit 


of the applicant setting forth his or her l name and address; 


the date and place of marriage; the names and ages of minor 
children of the marriage if any; the amount and sources of income 
and property; a statement showing the duration of residency in 
New York State; a statement of facts showing a cause of action 


for divorce; and an account of the applicant's unsuccessful 


sieecees Scepurnr ween sime= 


efforts to obtain counsel for the purpose of initiating an action 


for divorce. 

Accompanying each of the applications is an affirmation 
by the Attormey-in-Charge of The Legal Aid Society's Bronx etaiior: 
hood Office, stating in each case that he has examined the facts 
and believes there is merit to the proposed action; and that 
while the applicant qualifies financially for the free legal 
services of the Society, the office is unable to accept the 
case by reason of a lack of resources and personnel. 


The Court has examined the affidavits of each of the 


1 Fifty-three of the applicants are wonen; eight are men. 
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applicants, and finds that, in every case, 4 proper showing of 
entitlement to poor person relief under CPLR 1101 has been made. 
Thirty-nine of the 61 applicants receive state public assistance 
penefits in the Aid to Dependent Children (ADC) category as their 
sole source of income; three are recipients solely of federal 
Supplementary Security Income (SSI); nine receive only state un- 
employment insurance benefits; and various others receive 
supplemental public assistance in combination with: SSI @) 
unemployment insurance benefits (1); part-time employment (1); 
and court-ordered child support payments (3). in addition, one 
applicant subsists on a union retirement pension; another is 
employed as a pedeseases in a private home at a wage of $90. 


per week, and one has no independent income of her own but is 


supported by a relative. The Court finds that none of the 
applicants is able to pay the costs, fees and expenses necessary 


to prosecute the proposed actions. 


Further, each of the applications sets forth sufficient 
facts so that the merit of the contentions can be ascertained, 


On their face, the applications demonstrate both jurisdiction 


and legal grounds to institute actions for divorce. With xvespect 
to jurisdiction to maintain an action, each one of the 61 appli- 
cants has resided in the State of New York for more than 2 years 


(Domestic Pelations Law, g2390{5}). With regard to legal grounds 


(DRL. 870), each of the affidavits sets forth Pacts ichat 


constitute a prima facie showing of a meritorious cause Of eftion 


on the basis either of cruel and inhuman treatment (20 cases); 


abandonment for one or more years (33 cases); abandoiment end 
cruelty (5 cases); confinement of the defendant in prison 

for three or more years after the marriage (1 case); crueity and 
adultery by the defendant (1 case); and abandonment and adultery 
by the defendant (1 case). 

Accordingly, the applications are granted to the 
extent that the parties are permitted to proceed as poor persons 
pursuant to CPLR Article 11. The Clerk of the Court is directed 
to make no charge with respect to the prosecution of their 
respective beens, and is directed to issue index numbers for 
each of the actions without charge therefor (C?LR 1102[d]). 

The requests for assignment of counsel, however, 
present other and more far-reaching considerations. The poor 
person statute expressly authorizes an assignment of an attorney 
(CPLR 1102 [a]), and such assignments have recently been held 
by the Court of Appeals to lie within the "broad discretionary 
power" of the Court in matrimonial actions (Matter of Smiley, 

36 8 Y¥'( 28 493, 4641 [1975)): 

Unquestionably, the assistance of counsel is necessary 
for these prospective matrimonial litigants. Im divorce actions, 
parties are almost invariably represented by counsel, and with 
good reason. The procedural steps necessary to prosecute a 
matrimonial action--even an undefended one--are numerous and 
complex; formal rules of evidence are in force at trial; litigants 


may lose important substantive and procedural rights if not timely 
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and effectively rained, and proof cequirements are hore strin 
than in other kinds of civil proceedings. Accordinp to the 
affidavits of the 61 applicants, none has ‘legal training or 
experience, and it is safe to conclude that not one of them is 
knowledgeable of the procedures necessary to follow in the 
prosecution of a divorce action. In any event none senia be 

able to handle those procedures pro se if called upon to do so. 
The preparation, serving and filing of the necessary papers alone 
is surely beyond their grasp--those papers include the summons; 
complaint; reply to counterclaim (if any); demand for bill of 
particulars (if appropriate); pre-trial motions, as for temporary 
alimony or child support; note of issue; affidavit of regularity; 
certificate of dissolution; and findings of fact, conclusions of 
law and proposed judgment. 

It is.the opinion of this court that assistance of 
counsel is particularly important in matrinonial proceedings not 
only to protect the parties in any litigation but in any settle- 
ment negotiations regarding child custody and child support as 
well (cf. Matter of Ella B., 30 MY 2d 352 [1972]).. Such 
questions are likely to arise in a significant proportion of the 
cases at bar. Among the 61 applicants, only five have no minor 
children of the marriage. Twenty-three of the applicants have 
one child; 16 have two; 11 have three; one has four; two have 


five; one has six; and two have nine minor children born of the 


ai 


marriage. 


The Court further notes that in eleven.of the 61 


cases at bar, a circumstance exists which makes the need for 
counsel even more compelling--the applicant's inability to speak 
or read the English ina For these prospective litigants, 
the prospect of attempting to proceed without counsel, te 
prepare and file papers in the English language, as required 

by CPLR 2102(b), is effectively foreclosed. 

The record establishes that each of these matrimonial 
litigants has been wholly unsuccessful in obtaining counsel by 
his or her own devices, notwithstanding substantial and diligent 
efforts to that end. Each has requested to be referred to a 
private attorney by the legal referral services of the Bronx 
County Bar Association and the ilew York County Bar Association. 
They were informed by both referral services that no referral 


a fee. 


Ke 


could be made be¢ause they cannot afford to pa 
Next, the petitioners turned to the federally funded 
legal services offices in Bronx County which render free 
assistance to individuals who are unable to retain private 
counsel. They requested the assistance of South Eronx Legal 


Services at 579 Courtlandt Avenue, and Morrisania Legal Services 


2 These totals do not include children not of the marriage o 
children over 21, the age of majority for purposes of parenta 
duty to support (D.B.L. S32) 


+ Certificates 
aftidavits of 

Gardona, <¢ fe) 
Domitila Lo 
Ramirez. 


at 1438 Boston Road, in the Bronx. Both services told the 
applicants they do not handle divorce cases 

Finally, the petitioners sought the assistance of 
The Legal Aid Society, at 1029 East 163rd Street, Bronx. ‘This 
office does accept cases of the type presented here; indeed it 
maintains a substanial docket of matrinoniai matters im this 
Court totalling hundreds of cases each year. It is apparently 
the only facility in Bronx County presently rendering free legal 
assistance in divorce matters. Each of the applicants was in- 
formed at this office that while he or she is financially eligible 
for the services of the office, it is unable to accept the case 
because of its large existing caseload, and its lack of resources 
and manpower to accept additional cases. 

The Attorney-in-Charge of The Legal Aid Society's Bronx 
office has submitted an affirmation with each of the applications, 
which further details the inability of the office to accept the 
cases at bar. With a current active docket in excess of 300 
matrimonial matters, the office has a waiting list of over 600 
other individuals who have been given appointments, at the rare of 
20 per week, through the months of February 1976. In addition, 
the 10-attormey office handles a large voiume of other civil matters 
such as housing and welfare problems, social security cases, 

mployment matters and consumer cases. The affirmation concludes 


with an unequivocal statement of inability to accept the cass, 


consistent with the disciplinary rules of the Canons of Professions! 


Responsibility that forbids the acceptance of a case to which an 


attorney cannot devote full atterczion, and that requires full 


\ 
t 
! 
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preparation to be given te those cases for which responsibility 
has been undertaken (DR 6-101). Under these circumstances, 

it would be an improvident exercise of discretion to impose an 
involuntary assignment of these cases upon the Society (Vanderpool 
v. Vanderpool, 40 A D 2d 1020 [2nd Dept. 1972); Cerami v. Cerani, 
44 AD 2d 890[4th Dept. 1974}). 


Further, it is not a-realistic option to compel members 


’ 
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this County to accept assignment of these 


th 


of the private bar o 


cases. If it were a matter of one or two applications, the Court 


would have no hesitancy in doing so; but in the absence of statutor 


ily authorized compensation for the services of private attorneys 
(see Matter of Smiley, supra, 36 N Y 2d 433, 438), it would impose 
an intolerable burden on the Bronx matrimonial bar to assign such 
cases in the volume presented here. Alternatively, to assign some 
of the cases and not others would be manifestly unfair, since all 
appear on their face to be equally meritorious. Moreover, the 
Court has been advised by the Legal Aid Society that many more 
hundreds of Bronx residents in addition to the 61 individuals 
at bar, would presently qualify for the same relief scught by 
these applicants, and these other individuals would undoubtedly 
meet with the same dilemma of being unable to obtain the assistance 
of counsel. The situation is an unfortunate reflection of the 
chronically inadequate legal services resources available to the 
indigent population of the bronx. 

Avticle II of the CPLR, as construed by the Court of 
Appeals in Matter of Smiley, supra, affords no absolute right to 


assignment of counsel in a poor person application. It does 
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give the court broad discretionary power to assign counsel on an : 
uncompensated basis in appropriate circumstances. As detailed 
above, each of these litigants has demonstrated a need for counsel, 
which he or she will be unable to secure without the Court's 
assistance. Unfortunately, the reality is that in the absence of 
public compensation for the assistance of attorneys in such cases, 
the resources of legal aid services and the private bar are 
presently inadequate to deal with the problem. The Court is there- 
fore reluctantly constrained to deny that part of the applications : 


that seeks assignment of counsel. 
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In denying the requested assignment, the Court is 
fully aware of the serious consequences that may result from 
delay in the prosecution of the intended actions. With the passage 
of time facts become more difficult of proof, witnesses become 
unavailable, and statutes of limitation run.* Moreover, as long 
' 
as these prospective litigants are without counsel, and consequently 
foreclosed from the exclusive remedy available to them, it will be 
difficult or impossible for then to settle and stabilize their 
fundamental family relationships, make fresh starts and seek new 
directions in their lives. The cost, in both personal and social 
terms, is substantial. Among the 39 women in this group of 
applicants who subsist on public welfare benefits, for example, 


there are perhaps some for whom a delay in the dissolution of an 


4 A five-year statute of limitations applies to causes of 


action for cruelty, imprisonment and adultery, asserted iy 27 of 
these applicants (D.R.L. §210[a]). 


ihe. 
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already dead marriage prevents then from entering into a re- 
rarriage that may offer an opportunity to break out of the 
cycle of welfare dependency. 

In conclusion, it may be noted that these petitioners 
have not urged upon this Court the argument that they are 
entitled to assigned counsel as a matter of constitutional right. 
Had they done so, the Court would have been constrained to reject 
that argument, under the majority holding of Matter of Smiley, 
supra. 

Appropriate orders signed. 


Dated: October Pe i: tbo I 
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ABPIDAVIT OF MICHAEL D. HAMPDEN SUBMITTED IN SUPPORT OF 
PLAINTIFYS' MOTION FOR CLASS ACTION CERTIFICATION 


STATE OF NEW 


COUNTY OF 


{caption omitted] 


YORK 
SS. 


ee ed 


BRONX 


MICHAEL D, HAMPDEN, being duly sworn, deposes and 


Society's 
attorneys 
make this 


that seeks 


pursuant to Rule 23 of the Federal Rules of Civil Procedure | 


ae 


f am the Attorney~in-Charge of Tne Legal Aid 
Bronx Neighborhood Jifice and am one of the 
of record for plaintiffs in this action. I 
affidavit in support of that part of this motion 


certification of the action as a class action 


From my experiences as the attorney-in-charge 


of The Bronx Neighborhood Office of The Legal Aid Society. ! 
Q vo a 


Lam able 


divyoree Lit 


to estimate the number of actual and potential 


ents: id. the Bronx 


who cannot afford to retain 


counsel for the prosecution or defense 


As will be more fully detailed herein, 


substantial unmet need in Bronx County 


BES, 9 yo 


of their actions. 
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for legal assistance 


Lttigants in divorce actions, 
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3. The Bronx Neighborhood Office of the Legal ..id 


Society: is the only legal services facility in the borovgna 
rendering assistance in matrimonial matters. While there’; 
are *two other legal services offices in Bronx County, | 
they do not accept clients for divorce, annulment or 

| 
separation actions. Bronx residents who make inquiry 
to any of the two other offices are thus invariably re- 
ferred to this office, as are the hundreds of others who 
first Look for assistance to community organizations, 
governmental agencies, — Court itself. 

4. Because the indigent population of the Bronx 
cannot turn elsewhere for legal assistance in ere | 
matters, ami because those matters are of such fundamental 
importance to the perso affected, our office of nine 
attorneys has undertaken a large nucber of divorce cases-—— 


so many, in fact, that we have strained our Limited capa- |{ 
\ 
city. The office currently has an open docket in excess of: 


300 matrimonial matters. We have a waiting list of hundreds: 
of other individuals who have been given appointments, at | 
i 


the rate of 20 per week, through February, 1976. In addi- 


tion, the office handles a large volume of other civil | 
matters in which legal representation is also vitally 
! 
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needed, including housing and welfare problems, social 


big 
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rity cases, employment matters, consumer cases and the 


5. Notwithstanding the size of the mat tmonial 
Qo 


. 


caseload of the. Bronx office (approximately 1000 per year)! 
we cannot begin to meet the demand by Bronx residents for 

legal representation in such matters. Each week, we crake : 
turn away approximately 175 to 200 telephone and in-person | 
requests for legal representation in an action for divorce | 
by individuals who otherwise qualiiy for the free legal | 
assistance of the glttiee: In the course of a yer7r, rere 


fore, approximately 8750 to 10,000 individuals must be 


denied service despite their financial eligibility to re- 
ceive it. | 

6. Our office cannot hope to accept as clients any | 
more than a small fraction of those Bronx residents in seal 
of our services. The experience of the office has shown us. 
that, 2c our present manpower Level, we can accept no enw] 
than 20 sep aineeen cases per week, or a total of approxi- | 
mately 1000 per year. During the course of a pre-arranged 


one-week intake period, all eligible individuals who appear 


personally at the office are given appointments on a first- 


wAd~ 


come, firs 


many successive weeks as are necessary toa accommodate every 


t-served basis at the rate of 20 per week for as 
prospective etter. After the one-week intake period, no 
new cases are accepted until the — appointment List 

is completed, whereupon the cycle is begun again with a new 
list. The most recent intake week occurred on June 23- 

June 27, 1975; during that 5-day period approximately 600 | 
financially eligible Bronx residents were given appointments 


from that time through-the month of February, 1976. 


No new cases have been accepted since that time, and none 


can be accepted until March 1976 at the earliest. During 


this period while the waiting list is being reduced, every 
| 
one of the approximately 200 persons per week who calls to 


request our service in a divorce case is informed that no 


consideration can be given to the case before March 1976. | 


Every one of these individuals would be an appropriate 
named plaintiff or intervenor in this federal action. Moreé- 
over, we can predict from experience that in the weeks 
Following our anticipated March intake week, huadreds cf 
additional persons will request the assistance of the 
office, and these hundreds will of necessity be patused 


for many more months thereafter. 


Ae 


WHEREFORE, I eosusewseEts submit that, in view of 
the foregoing, it is evident that the class herein is so 
numerous that joinder of all members is impracticable; tha¢ 
the "numerosity’ requirement of Rule 23(a)(1) is therefore 
met in this action; and that the motion herein to certify 
this action as a class action should in all er be 


granted. 


MICHAEL D. HAMPDEN 


Sworn to before me this 


YT aay of December 1975. 
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Qualified in, Wester ae : 
Term Expires Maren ou +9 | 
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AFFIDAVIT OF ROSALIND FINK IN SUPPORT O 


F DEFENDANTS' 


————$<—— 


[caption omitted] 


STATS OF NEw FORS . 
SS. 
COUNTY OF NEW YORK 


uct? §B Set 


ROSALIZD FINK, being duly sworn, deposss and says: 


cpr 


LOULS J. LEFPROWITZ, AtLornsy Geraral of the Stata of New York, 


an@ atbornay for dafsndants harain. 


vo dismiss thea complaint herein against them for failura to 
prasent a claim upon which ralief cen be granted or ovar 


which this Court has juxisdiction, arg in orrosition te hlain= 


tions for conveys 
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In duly and August, 1975, SL indigant persons seaking 
to institute divorce proceedings applied to the suprena Court, 


proux County, for assignment of ceunsal pursuant to Coun 12102 (a) 


wags 


7 L£, 
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ha assistanca Of counsel is necessary a 


vecnuusts for appointed counsal wara refused. Hatter of Boyd 


Vole. Hove 6, 1975, pe 10, col. 2 (Qetobar 31, 1975) 


Justice Cotton's refusal to aproint counsel was based ? 
on his finding that "in the absenca of public compensation for 
the assistance of attornays...thea resources of Regal Aia~ ...: 


services and the private Bar are presently inadeqruets to ‘deal - 


with ths problem.” 


is decision was also pxsasumably based on his kalieft 
that.tha Bovd plaintifis had no constitutionally guaranteed 
right to counsal: 

Tr conclusion, it may be noted that thasa 

petitioners hava not urged upon this Court 

<ha argument that thay are entitled to 

assigned counsal as a matter of constitutional 

right. Had thsy cons sc, the Court would hava 


Daen constrained to reject that argument, undar 
tha majority bolding of Matter of Smilav, svuvra. 


Wihila defendants contend that Justica Cotton's rafusal 
to reacogniza any constitezional xight of the Bove vlaintiffs ww 
counsel was correct, thay baliave that tha vliimate decision 


he reachad was “ot. 


os 


ae 


So stats court anneal was taken from that decision, 


St 7 


Instesd, ten of tha Bovd plaintifis-— Barbara Boyd, 


Noami Porras, Carman Vigo, Halen Johnson, Carman Casteneda, 

aAwilda Cedarno, Resa Agosto, Hariam Jonnson, Pranecisco Seda and 
Sloria Simors-—-along with thrse othar indigent persons, insti- 
tyted this action undex tha Civil Rights Acts, 42 U,S.Ce 629383 


sk saq., alleging violations of their constitutional rig 


arising from tha ooplication of CPLR 1202 (a). co Sham ided to 


ochar indigant civoresa litigants in Brorx County who 


ax 
+5 obtain counsel, which class of persons chav saek to represent. 
As reliar, thay seak a declaration of tha coconstitutionality of 
CPLR 1202{a) as applisd ro thar and to members of their allaged 


classe 


While tha first ten plaintiffs ware in fact danied 
assigned connsal by ths judicial decision of Justice Cotter, 


plaintiffs Stalla palmer ard Valaria Harding waver svan applizd 


% 
~ 
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for assigned cotnsel pursuant to CPLR 


Dafendants contend that, absent allagations that thay 
sought, and ware danied assignad counsal pursrant <6 COLR 1202(a), 
thase two plaintiffs cannot claim that New York, by oneration f 


of that statute, has denied then their right to counsel. 


ey eie ye 


Thea thirtsenta plaintifz, Carista Rarrara, is ths 
davendant in a diverca action brought by her husband, who is 
rsprasentad by privata counsel in that action. Althaugh sha 
was daniad assigned counsel pursuant to CPLR 1L02{(a), sha had tha 
right, under Comastic Relations Law §237, to move.for an ordex 
recuizing hex husband to pay for her counsel fees. Plaintif? 
Barrera makas ro allegation that sha sought such an order. 
Defendants contend that, absent a showing that shs sought? and 
was denied ralisf porstant +o DRL 5227, sha cannot claim that 
sha, Lika the first ten named plaintiffs nersin, is "trnabla 
<n obtain counsel”, nox may she elain that New York, by 
CPLR. 12102 (a} ee any othar statuta, hag daniad har har right 


to «counsal. 


ee ee ae 
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Defandants beliavs “hat this action, even if broeng 
3 


Pe) 
it 
{ 


nd % 


only by tha first cen ramed plaintifis, is nok cogrizabla under 


sha Civil Rights Acts. 


murposes of ene Civil Rights Acts. Ramedy for a state judqe’s 


allaged @arzor, ineluding his alleged Failure to declares a 


Sin 


stata staructs violative oF ims Fourieerta Amendment, lias solsiv 
7 - 


chrougn thea stata appallata process, rok through a planary action 


in tha fad aral courss. 


actions arising ous oF ‘naicial decisions of state court judges, 
ayen if those dacisions interpratsd 2a state law im such a Manner 


as to in fact deprive plaintitis of their constitvtional rights. 


. 


Defendants also argues that, even if CPLR 1102(a) ware 


systamatically applied t members of ths purported class in 


ae 
ee 


the mannar plaintiffs allage, scch application would still ha 
tha rasult of dacisions mada by judgas acting in thair judicial 
capacity. Thass decisions, even whan aggregated, still conid 


roe constiznta "stats action"™ for purposes of cha Civil Rights 


In support of their arguments, dGefandants contend chet 


ralisf for tha poyd plaintiffs was availabla in tha State 


Aposllata Courts, as Matter Dt Eovd was incorrectly decided. 


One of ms challengsad findings in that casa is 
Justicsa Cobier’s firding that the rasources Of the SroLx Bar 
wera inadequate to Meet Ens tova plaintiffs’ need for counsal. 


i convarsation I nad with Hrs. Esther xarrigan, Secretary of 
he Bronx County Bar Association on January 29, 1976 ravealad 


that cha Association has pecveen 1400 and 1590 nembcars; dafend= 


~51- 


Pesconsibility, adopted by che New York . sta Lax Association 
ard cortained in thea Supplement to iicKinnay’s Corsolidatsd Laws | 


of Naw York, Book 29, Judiciary Lew, any of thase persons 


assigned to reprasent a Boyd plaintifi vould havea been ob 


aed 
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t9 accept such an assignment, absent a shoving @f either 
ompelling reasons* (EC 2-29) or "previously arranged pro- 
fassioral commitments.” . 


Brothar chaklanged finding concerns tha nead of tia 
g 


Zoya plaintiffs for counsel. I hava xesad the form affidavits 


of the ten named plaintiffs herain, and baliayva that thea 


conclusory Sstatemants of each of these persons concarnin 
Vv is g 


their inability to proceed pro ss are insufficient to suprort 


— 


Justices Cotten’s finding that tha assistance of an attorny was 


= 


necessary for seach plaintiff. 


While it is contended that the complaint harein should 
ba dismissed on jurisdictional grounds, plaintifts * requests for 


x 


class cartification and convening of a thras=jnudgs court . 


Fs 


11 also ba discussed. te 
Plaintiffs saek to represent a class consisting of 
all indigent divores litigants unable to obtain counssl in 
Bronx County, However, cartification of such a class is 
beliavad to violate cha fundamental principle of constitutional. 


law that challanges to the application of a stata statuta may 


ae ee 


™ 
ba brought only by, and on bahalf of, persons actually aggrisved 


by that applicasion of ths statute in cquastion. 


TS is thacefera contendad that plaintifis’ griavancsa 


against CPLR 1102{a), if cognizabla at all, must be kased on : 


conseguently must be limited to th intarpratation of this 


statute mada by Justice Cotton in Matter of Bovd. His intar- 


2 


pratation, that CPLR 12192{a} permits him to deny counsel to 
indigant matrimonial plaintifZs in read of counsal on the 

ground that, absant conpensation for such assiguments, the 
vecources of tha private Ear are jnadequats to meat thair naeds- 
for counsal, thus is balieved to defines what would be tha pro= 


ar scope of plaintiffs’ challengs to this statute. It is 


ne | 


argued that the question of tha constitutionality of CPLR 1102 (a) 
as applied to indigant matrimonial litigants denied assigned 
counsal in othar situations, ©-g- por findings chat 


aither wera not in need of counsal, or ware in need of counsel 


ne 


buk counsal could not bea assignad for reasons other than those 
justica Cotton, such as tha availability of payment 

for ratained counsel undar DRL $237, Pay not be raised by 

plaintiffs herein. | 


Plaintifis maka no allegations showinc the axistenca 


of parsons (othex than the remainizg Li 4 


:= - : - amet wer ‘ TT co) 
vlaintifts who hava sough® ass signad counsel urncar CPLR 1102 fa), 


who Rava been Iourd to read stch counsal, and who havea bsss 
daniad counsal on Justicsa Cotton's grounds. Hor do thay allags 
facts showing “chat Justice Cotton himself, or any other justics 


authprized to assign counsel pursuant to CPinr 1102(a), has 


engaged in a pattern or pra tics of declining to assign counsel | 
to indigant divorca plaintiits needing such counsal on the:. © “ 
ground that absent compensation for stch assignments the resources 


of tne private Bar ara inadequate to meat tha naed of the 


laintifis sould at most ba those persons affectad by the 


go) 


plaintifis fox counsel. T+ is therefors argued that the proper 
decision in Matter of Soyd, the 61 plaintiffs therein. 


However, certification of a class consisting of tha | 
$61 plaintiffs ix Bovd is believed to be unwaxranted, both 
becansa plaintiffs would have Littvls chance of success on tha | 


maritzs of thaic constitutional claim, and because a jude rent 


in plaintiffs’ favor for Geclaratery and injunctiva relief, 
ar unlikely, would automatically run to tha banefit, not 
only of the ramed plaintiffs, Sut of all parsons similarly 


sitnatsd, and class cartification has consistently baen denied 


in this Circuit when ona uitimare judement would have chis 


A thrae-judgs court is believad unwarranted herain 


beacause chs constitvtional clains of plaintiffs, avan po 


Por thease reasons, defendants respecttclly racuest 


that their motier *o @ismiss the complaint hexain ba granted, 


-iffs* requests for class cartificat 


thras—judge court bs deni 
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DECISLON AND ORDER OF DISTRICT COURT | * 
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UNITED STATES DISTRICT COURT vats 
SOUTHER! DISTRICT OF NEW YORK ce 
i ‘! pe 
pa lk i a a oe ae A i ee = 2 ae oy 
eI ee \. ae 
BARZARA BOYD, et al., 2° 
ees ee ' Plaintiffs, : 
et ae li MEMORANDUM AND-ORDER----- 
-against- : 
73 Cive B2ZE64K7 b 
JUSTICES CF SPECIAL TERM, PART I, “- 
OF THE NEW YORK STATE SUPREME COURT, : 
BRONX COUNTY, et al., : 
Defendants. : 
KEVIN THOMAS DUFFY, D.d. 
The complainants have moved for class cdetermina- 
a 
’ ot ey ion and’ for’’a ruling “that the defendants must appcint—- ~ 
i attorneys for indigents involved in divorce proceedings. 
The Attorney General has informed me that 
New York State law already provides for the relief which 
the plaintiffs seek. It would appéar thevefore that there 
is not a case or controversy and, accordingly, the matter 
is dismissed. 
IT IS SO GRDEPED. 
re se A. 
pf fe vod is ® a ae vw Ne 
a Oe as Uae eel 
. . t ‘ , ’ = f 
Oa acl < lay York, New YOrR 
reread 0, USTs. 
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PLAINTIFFS! NOTICE OF APPEAL [CAPTION OMITTEL 


, 
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armen Vico, Helen Johnson, 


rovmen Castaneda, Awil 


Rosa Agosto, Mariam Johnson, Francisco Seda, Gloria Simons, 


Stella Palmer, Valeria Harding, Carlota Barrera, the plaintif 


ra, 


above named, on behalf of themselves and all others Ssanwla 


hereby appeal to the United States Court 


Second Circuit from the: order in the above-entitled 


dated and entered April 20, 1975, dismissing the 


4am 


for lack of a case or controversy. 


New York, New York 
hay a Bi Dp L976 


HN E. KOERKLIN 
Attorney for PLAINtCLI£s 
The Legal Aid Society 
Civil Appeals and Law Reform Unit 
Ll Park Place - 8th Floor 
New York, New York 10007 
Tel.: 962-4119 


LOUIS J. LEPRKOWT< 

Attorney for Defendants 
Attorney General of the State of 
two World Trade Center 

New Yorx, New York 10047 
ROSALIND PINK, of Counsel 

Tel.: 488-7402/3335 


